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The Reſpondents CASE. 


FALTER Count Leſlie, a younger Brother of the Family of Balgubain in Scotland, became 
poſſeſſed of a very large Eſtate in-Germany, and having no Iſſue, he ſettled the ſame upon the 
Male Iſſue of his elder Brother Alexander Lefhie of Balgubain. 


Ny ' James, the eldeſt Son of the ſaid Alexander, accordingly ſucceeded to the German Honour 
and Eſtate of his Uncle Count Walter; and Patrick, the 


by Vi of ticular Sett! thereof | ſecond Son, took his Father's Eſtate of Balgubain, 
irtue ot a particular tlement ; 


James, who had ſucceeded to the German Eſtate and Title of Count, had no Iſſue. His younger Bro- 
ther Patrick, who had got the Scotch. Eſtate of Balgubain, had two Sons, James, by a firſt Wife, and 


George, by a ſecond Wife, and two Daughters; Margery, who married Leſſie of Pitcapel, and Auna Fran- 
22 married Joby. Gran of Ballindallach, 8 4 Pe, | f Ft 

Patrick of Balgubain, having the near Proſpect of ſucceeding to the German Honours and Eſtate, by 
Default of Iſſue of his eldet Brother Count James, and being deſirous to keep the German and Scotch Ei- 
tates ſeparate, executed an Entail of the Eſtate of Balgubain, ſettling the fame upon George his ſecond Son, 
(of the ſecond Marriage) and the Heirs Male pf his Bod 


2. with Remainder io the Heirs Male of his own 
Hod by any ſubſe quent Marriage, nd cnt his eld 


| | Son James, and the Heirs Male of his Body, (who 

do ſucœeed to the German » and to the ſucceſſion of the Eſtate of Balgubain after thoſe. 
no. There ax leveral other. Remainders over in this Entail, and it contains a Proviſo, that the 
Eſtate of Balgubain ſhould always be kept diſtinct and ſeparate from the Eſtate in Germany ; and that upon 


one Perſon ſucceeding to both the Eſtates, the Scorch Eſtate ſhould devolve upon the ſubſequent Heirs of 
Entail in the Order therein mentioned, and that the Heir intitled to take the Scotch Eſtate, under the de- 
volving Clauſe, ſhould have a Power to redeem the ſame from the Perſon in Poſſeſſion thereof, by Pay- 
ment of 4p Merks Scots. It further contains a Clauſe, whereby the Granter ſettles all ſuch Lands and He- 
ditaments as he ſhould afterwards acquire or ſucceed to in Scotland, and which he ſhould not otherwiſe diſ- 
po 


poſe of, in his Life-time, upon the ſaid George Leflie, with Remainders to the other Heirs mentioned in 
the Entail. | | | | 


* 


Upon this Entail, which reſerves to the Granter a Power to alter, a Charter paſt under the Great Seal, 
on the gth of March, 1694, and Infeftment was taken thereon on the 34 of September in the ſame Year. 
And Patrick, the Maker of the Entail, having afterwards purchaſed the Lands of Inch, took the Titles 
and Conveyance thereof to the Series of Heirs eſtabliſhed by the ſaid Entail, or ſuch as he ſhould there- 


after appoint. 


In Purſuance of the Power of altering the Entail, Patrick, after his Succeſſion to the German Honours 


—— * nile ee and Eſtate, by the Death of his elder Brother, executed a new Entail by way of Codicil to the former one 


the former, 


of 1692, whichis thereby confirmed with a Variation in the Line of Heirs; and by this new Entail he 
ſertles the Eſtate of Balgubain, and all other Lands he then had, or thereafter might acquire, upon George 
Leſlie his ſecond Son, {who was firſt Taker under the former Entail) and the Heirs Male of his Body 
Remainder to the Heirs Male of his (the Maker's) own Body by any other Marriage, (ſtill paſſing over 
his eldeſt Son James, who was to inherit the German Eftate) and upon Failure of them he ſettles the Eſ- 
tate upon his Grandſon Charles Cajetan Count Leſllie, the ſecond Son of his eldeſt r procreate 
between him and Berne Princeſs of Lichtenſtein, in Tail Male, and then upon any other ſecond Son of the 
ſaid James the eldeſt Son in Tail Male — And in Default of younger Sons of James, (the Maker's eldeſt 
Son) the Succeſſion is ſettled upon any ſecond Son of the Maker's Grandſon Foſeph Patrick Count Leſlie, 
(the eldeſt Son of James the Maker's eldeſt Son) in Tail Male—Remainder to any ſecond Son of Francis 
Jacob Count Leſlie, only Son of Alexander deceaſed Brother to the Maker, in Tail Male—Remainder 


to any ſecond Son of the eldeſt Son of the ſaid Francis Jacob in Tail Male—Remainder to James Leſlie 
eldeſt Son of Alexander Leſlie of Pitcaple, and Margery his Wife, the Maker*s own eldeſt Daughter in 
Tail Male — Remainder to John Grant (the Reſpondents Father ) eldeft lawful Son of John Grant of Ballin- 


Remainderunder dalloch, and of Anna Franciſca, the Maker's own ſecond Daughter in Tail Male—Remainder to Fames 


which the Re- 


12. Grant ſecond lawful Son of Fohn Grant of Ballindalloch, and the ſaid Anna Franciſca in Tail Male; with 
ſpondent , 


ſeveral Remainders over, under the uſual Prohibitions againſt the aliening the Eſtate, or contracting Debt. 
| Charles 
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George the . Charles Cajetan Count Leſlie, ſecond Son of James, the eldeſt Son of Patrick of Balqubain, the Maker 
cond den of Pa- Of that Entai!, ſucceeded to the German Eſtate and Honour by the Failure of the elder Branches; and 
rick: took the George, the ſecond Son of the ſaid Patrick of Balgubain, enjoyed the Eſtate of Balgubain by Virtue of the 
quhain= aforeſaid Settlements thereof; and was ſucceeded'therein by two Sons ſucceſſively, wiz. James, who died 
— Prot £105. Without making up Titles to the Eſtate, and Erneſt, who in the Year 1739 ſerved himſclt Heir of Entail, 
a Competition a- and took out a Charter in his own Favour upon the Entail 1700. But Erneſt afterwards alſo dying with- 
7 out Iſſue, a Competition aroſe about the Right of Succeſſion to the Eſtate of Balgubain. The Ground of the 
hon, Competition ſtood thus. | FE 
By the Settlement 1700, the Eſtate went directly to Charles Cajetan Count Leſlie, who was nominatins 
called thereto in the Event which exiſted by Erneſt of 1s dying without Iſſue; but he havin 
come to the G man Honour and Eſtate, as the eldeit Branch, was, by the Proviſion of the Enta 
of Balgubain, diſabled from holding both Eſtates, and his Sons, the Counts Leopoldus and Antonius, and 
James Leſlie of Pitcaple, ſeverally claimed the Eſtate, as being the Perſons intitled to ſucceed thereto upon 
the Diſability of Count Charles Cajetan under the ſaid Settlement: And the Iſſue of that Diſpute was, 
that in purſuance of the Directions of a Decree of the Houſe of Lords, upon Appeals brought by the 
29th June, 1742. ſeveral contending Parties, It was found and declared, by a Judgment of the Court of Seſſion, that 
Qecree of the . ** Antonius Count Leflie (the Appellant) ſecond Son to Charles Cajetan Count Leſlie, was the next Heir of 
in Execution of . Entail, to whom the Eſtate of Balgubain, in the Event which had happened, devolved, according to 
CORD of ee the true Intent and Meaning of the Deeds of Entail mentioned in the ſaid Decree or Judgment; and 
Lords upon this e the Court ordered, that the ſaid Charles Cajetan Count Leſlie ſhould denude himſelf of the Eſtate of 
Pn" Balquhain in favours of the ſaid Anionius Count Leflie: And it was further declared, that the ſame 
&* ſhould be redeemable by the ſaid Antonius from the ſaid Charles Cajetan Count Leſlie, and his eldeſt Son, 
or his Heirs Male, for Payment of the Sum of ten Merks Scots, in Terms of the ſaid Entail.” 
In conſequence of this Judgment Count Antonius, having expede a Service as Heir under the two Eu- 
tails, compleated his Title to the Eſtate, by raking a Decree of Adjudication thereof againſt his Father 
Count Charles Cajetan, upon which Charter and Infeoftment followed. | - | 
Suit broveht bb A Queſtion atterwards aroſe between Count Antonius, now of Balgubain, and James Gordon of Cow- 
Count Anton bardie, a Brother Uterine of Erneſt, laſt of Balgubain, touching certain Lands of the later Purchaſes of 
of Cowbardie to Count Patrick of Balgubain, which had been annexed by him to the Eſtate, Thoſe Lands had been dif- 
* poned by the ſaid Erneſt to the ſaid James Gordon, and were reclaimed by Count Antonius, as being diſ- 
after the Execu- poned contrary to the Prohibitions of the Entail. And in the Courſe of that Cauſe, it having been ad- 
— gone mitted on the Part of Count Antonius the Plaintiff, that he was an Alien, born without the Allegiance of 
bim by Erneſt. his Majcſty, the Court of Seſſion pronounced a Judgment, Finding, ** That, by the Common Law of Scot- 
go Jive 1749-4. land, an Alien, not naturalized, could not ſucceed to any Heretage in that Country, and that Count Anto- 


ing Count Anto-<* nius (the Appellant) was an Alien, and therefore had no Right to carry on that Action for the Recovery 
— f @ Land Eſtale; upon which Count Antonius deſiſted from his Claim of the Lands diſponed to Mr. 


fore he could not Gordon, but he continued to poſſeſs the proper Eſtate of Balgubain. | | 


The Reſpondent Peter Leflie Grant (who claims under the Remainder in favour of the Iſſue of Auna 
Franciſca Leſlie, the youngeſt Daughter of Count Patrick of Balgubain) ſome time ago entered his Claim 
to the Eſtate of Balquhain, as the neareſt Proteſtant Heir not an Alien. His Claim is founded on the 
Act of the Parliament of Scotland in the Year 1700, for preventing the Growth of Popery, which diſ- 
ables Papiſts to. ſucceed or inherit, and transfers the Right of Succeſſion to the next Proteſtant Heir; 
and on the Common Law of Scotland, as declared by the above Judgment in the Cauſe between the Ap- 
pellant Count Antonius and James Gordon, whereby it was found and adjudged that Aliens cannot inherit; 
and on the Fact, that the Appellant, and all the Perſons ſtanding before the Reſpondent, in the Order 
of Succeſſion, by the Scttlements of the Eſtate of Balgubain before recited, were either Papiſts, or Aliens, 
or both. 
Sept. 1596. He, accordingly, in September 1756, brought an Action of Exhibition, Reduction and Declarator, in 
e Court of Seſſion, charging, That the Appellants, and all the other Perſons, called to the Succeſſion 
on, Redocten before him, were either Papiſts or Aliens, and that he was the neareſt lawful Heir of Tailzie capable to 
and Declarator. ſucceed to the ſaid Eſtate, and that Count Charles Cajetan ſtood bound to denude in favour of the Re- 
ſpondent under the Provilo in the above Settlement, and therefore concluding for Exhibition and Delive- 
ry of the Writings and Title-Deeds of the Eſtate, and for a Reduction and Voidance of the Decree of 
D.clarator in favour of Count Antonius in 1742, and of his Service, Adjudication, and Charter, and 
Infeoftment thereon, on Account of the Perſon, or Perſons, in whoſe Favour the ſame were conceived, 
being an Alien or Aliens, and of the Popiſh Religion, or under either of theſe Incapacities ; and that the 
Reſpondent is now the neareſt lawful Heir of Tailzie capable to ſucceed to the ſaid Eſtate of Balgubain; 
and that thereby he is well entitled to be ſerved Heir therein to Erneſt Leſlie, (the Perſon who died laſt 
veſt and ſeized in the Fee of the ſaid Eſtate) under the Deeds of Tailzie, and the Laws before recit- 
ed; or, at leaſt, that Count Charles Cajetan Leflie, upon whom the Succeſſion, in both the German and 
Scotch Eſtates, had devolved, ought to be decreed to denude in favour of the Reſpondent. 

1*thApril,17579, On the 18th of April 1757, the Reſpondent alfo ſued out of his Majeſty's Chancery, the King's Brieve 

Ketpondent be or Writ of Mortanceſtry, for having him ſerved and retoured neareſt and lawful Heir of the reformed Re- 

for having him Jigzon, to the above mentioned Erneſt Leſlie of Balgubain, his Couſin, in order to make up a Title to the 

een Eſtate as Heir in ſpecial to the ſaid Erneſt. 

Heir tothe Eſtate There were ſeveral Proceedings had upon the Reſpondent's Breive; in the Courſe of which, the Ap- 

vt Batquhain. pellants having ſtrenuouſly oppoſed the Reſpondent's Service in every Step of the Proceedings, ten ſeveral 
E were pronounced in favour of the Reſpondent. 

In the Action of Exhibition, Reduction, and Declarator, numberleſs Objections and Defences were 

made on the Part of the Appellant, merely calculated to delay, and avoid entering on the Merits of the 
Cauſe, inſomuch that there were no leſs than thirteen Interlocutors on preliminary Points. This Method 


of proceeding made the Reſpondent very eager to inſiſt for Judgment, on the material Points 8 2. 
| 0 auſe; 
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Cauſe ; and his Council having inſiſted, that as the Court had by their Interlocutor of the gth of June; 
1749, in the Cauſe againſt Mr. Gordon of Cowbardie, found, that by the common Law of Scotland, an 
Alien could not ſucceed to any Heretage in that Country, and that Count Antonius was an Alien, and 
had therefore no Right to carry on that Action; no further Evidence was neceſſary of the Appellants be- 
ing Aliens, and that thereupon, and upon the Notoriety of their being Aliens, they ought to be held ſo, 
unleſs they proved the contrary, The Court upon the Argument of this Point, gave a Judgment, find- 


eb. 2 


Jon. 2pth, gs. ing it preſumed, that the ſaid Antonius Count Leſlie was an Alien, to which Judgment they adhered, u- | 


th, 1758. pon a reclaiming Petition by the 8 with this Variation, that they found it preſumed, that Au- 


tonius Couat Leſlie, and Count Charles Cajetan Leſlie his Father, were both born in foreign Parts without 
the Allegiance of his Majeſty. 


4 1758. The Appellants thought 
brooght by the One Againſt all the Interlocutors on the Reſpondent's Brieve, and the other againſt all the Interlocutors in 


preſent Appel the Reſpondent's Suit, of Declarator. Aud on the hearing of the ſaid Appeals, this moſt honourable, | 
ech April, 17:8, Houſe was pleaſed to order and adjudge on the Appeal in the Suit of Declarator, that the Interlocutor 


" 


Judgments upon of the 2 7th January and 28th of February 1758 (by which the Preſumption was eſtabliſhed againſt the 
De Is 1d be reverſed and that both Parties ſhould be at Liberty to make ſuch Proofs as were 


Appellant) ſhou 


competent to them by Law, and that it ſhould be remitted. to the Lord Ordinary to proceed according- 
ly and that all the other Interlocutors complained of in the ſaid Appeal ſhould be affirmed. —And on 
the 


Appeal in the Service of the Reſpondent to diſmils the ſame ; and to affirm the ſeveral Interlocutors 
thereby complained of. 


The Caule having gone back to the Court of Seſſion, ſundry Proceedings were had both in the Pro- 


ceſs of Brieves and Suit of Declarator, in which the Appellant continued to give all poſſible Obſtructi- 


on to the Reſpondents being let into the Proof directed by the Decree in the former Appeals. 


In the Proceſs of Brieves it was 1 3 by the 31 8 7 that there could be no further Proceeding 
roteſtant Heir to the deceaſed Erneſt Leſlie, Which 


therein, as the Brieve was for ſerving the Reſpondent 


could not now be done, the Appellant having purged. himſelf of Popery, by taking the Formula as 
preſcribed by Law; and Exception was allo taken to the Reſpondent's being allowed Acceſs to a Proof 


which had been taken by Commiſſion, after the Judgment on the former Appeals upon ſundry eden 


ons in Point of Form, which were extremely frivolous.— And theſe 3 aving been reported to the, 


whole Lords by Lord Preſtongrange, one of the Lords Aſſeſſors to the Macers, before whom the Pro- 


ceſs of Service proceeds, the Lords pronounced the following Interlocutot. | 3 
20th December, Upon Report of the Lord Preſtongrange, the Lords find that the Brieve as neareſt Proteſtant Heir 
m der depending before the Macers, at the Inſtance of Peter Leſlie Grant ſtill ſubſiſts, not with. 
the whole Lords ** ſtanding the Certificate produced for Anibony Leſſie of Balgubain, of his having taken the Formula, and, 
in the Proceſs oft repell the Objection made to the Commiſſion iſſued by the Clerk to the ſaid Service, and ordain the 
Second appealed *© Seals to be taken off the Proof following upon the ſaid Commiſſion to the Effect the Purchaſor of the, 
* <4 Brieve may have acceſs thereto/ ON yh _ 

The Action of Reduction and Declarator having been alſo proceeded in before the Lord Ordinary, to 
the Intent that the Judgment on the Appeal might be A into Execution, his Lordſhip in Purſuance 
of the ſaid Judgment, pronounced the following Interlocutor: * | 

$i Dee. 1. „Before Anſwer, allows the Purſuer (Reſpondent) to prove prout de jure that Charles Cajetan Count 


| Interlocutor of 6 Leſlie, Antonius Count Leſlie, and the hail other Defenders called (except Captain Jobn Grant the Pur- 
rainary. (e 


Tang la © ſuer's (Reſpondent's). Father were born in foreign Parts out-with his Majeſty's Allegiance ; as alſo 
appealed from, © that the ſaid Charles Cajetan Count Leſlie, and the hail other Perſons Defenders, called in this Proceſs 
« excepting Antonius Count Leſie) are Papiſts and profeſs the Romiſh Religion, and all other Facts 

and Circumſtances relative "thereto, and allows the Defenders a conjunct Probation thereanent, if they 

« ſhall think fit. And grants Commiſſion to both Parties for proving to the Effect foreſaid; and that 

t at Luchtenberg, Chamb, Ratiſbon, Gratz, Gorlitz, Freitberg, Landſhut, Schweidnitz, Erfurd, Leewarden, 

« Vienna, Venice, Hague, Rotterdam, Amſterdam, Gertrudenberg, Uleſſingue alias Fluſhing, Trieſte, Lon- 

« don, Dublin, Edinburgh, Aberdeen, Old Aberdeen, Mill of Pitcaple, Kinmundy, Elgin and Irvine; and 

te that any lawful Day or Days, betwixt and the Day of next to come, each Party 

t before extract naming Commiſſioners to the other for taking their Proof at the reſpective Places above- 

« named ; and in caſe they fail to name, or the Commiſſioners named failing to accept or attend, thea 

* to the Governors, Deputy Governors, or any of the civil Judges in the ſeveral Towns in Germany. 

« Holland, or Netherlands, where this Commiſſion may be executed; and to any of the Councel- 

« lors of the City of Venice, failing the Acceptance or Attendance of the Commiſſioner or Commiſſi- 

<« oners named for taking the Proof there; and to any of his Majeſty's Juſtices of Peace of the Cities 

ce of London and Dublin, failing the Acceptance and Attendance of the Commiſſioners named for taking 
the Proof at theſe Places ; and to the Sheriffs, Deputes or Subſtitutes, or any of his Majeſty's Juſtices 
of the Peace for the ſeveral Shires in Scotland where the Commiſſion may happen to be execute, fail- 
ing the Acceptance or Attendance of the Commiſſioners named for taking the Proof in Scotland; and 
each Party intimating to the other, or to their Doers at Edinburgh, the Time they are to begin to 
ie lead their reſpective Proofs at the Places abovementioned, Forth of Scotland; and that one Month at 
<« leaſt before taking the ſaid Proofs, and fourteen Days at leaſt before leading any Proof at the Places 
« .abovenamed in Scotland: And recommends to the Commiſſioners accepting, and who ſhall be aſſiſting 
<« jn executing of the Commiſſion in foreign Parts, to apply for and obtain all 1 and neceſſary legal 
«© Compulſitors for making the Witneſſes compear before them, as to them ſhall ſeem expedient and ne- 
«© ceflary, to be reported the Day of next to come : And grants War- 


< rant for Letter of Diligence, at either Party's Inſtance, againſt Havers and Witneſſes reſiding in Scot- 


land, for compearing and deponing before the Commiſſioners to the ſame Day: But ſuperſedes ex- 
Fo | tract ing 


proper in che laſt Seſſion of Parliament to bring two different Appeal—the 


154, 


ii tracting Commiſſion hereby granted for taking the Proof at any of the Places abroad, and without 
„* the Dominions of Great- Britain, to the ↄth Day of February next to come, to the End the Defenders 
+ Doers may have an Opportunity to be inſtructed to name proper Commiſſioners at the ſeveral Places 
«abroad ; betwixt and which Day, if they fail to name, allows the Commiſſion to be extracted; with- 
« out Prejudice nevertheleſs to the Purſuer (Reſpondent) to take an Extract of the Commiſſion for lead- 
ing the Proof, to be adduced by him within the” Dominions of Great-Britain, in the common and or- 
% dinary way allowed by the Forms of Court.“ er 
Againſt this Interlocutor the Appellant applied to the Lord Ordinary by a Repreſentation, complain- 
ing thereof in ſundry Reſpects; particularly that the Time limited for extradting the Act and Com- 
miſſion being to the 7th of February then next, was too ſhort.” That ſeyeral of the Places men- 
tioned in the Act being under the Power of the King of Pruſſia, the Commiſſion could not well be thete 
224 Dec. 1758. executed; and the Lord Ordinary, by Interlocutor of this Dare, *©Prorogued the Time formerly allowed 
1 eto the Defenders for naming Commiſſioners to take the Proof at the Places abroad, and without the Do- 
Third Interlocy- «© minions of Great Britain, to the 2 1ſt Day of 1 next to come; and in order that no Diſpute might 
ben. remain anent the Intimations to be made by the Purſuer, (Reſpbndent) of the Time he was to begin 
<« his Proof, appointed the Intimations to be made to the Defenders themſelves, or to their Doers at Edin- 
<« burgh, that is to ſay, any of the Defender's Lawyers, Ronald Crawford Writer to the Signet, and Allen 
« Clerk their Agents, or that Notice be made and given to Thomas Dundas Eſq; younger of Fingaſt, at 
« the Shop of Meſſrs. Dundas, Inglis, and Callender, Merchants in Edinburgh.” n 
The Appellant and others preſented a reclaiming Petition againſt theſe Interlocutors to the whole Lords, 
16h Jan- 17:9- upon adviſing whereof this Day, they * Remitted the ſame to the Ordinary, with Power to do therein as 
the Lords, he ſhould ſee Cauſe.” Whereupon his Lordſhip, upon the 20th of that Month, pronounced the follow- 
bone appel ing Interlocutor. “ Having conſidered the former Interlocutor, with this Petition and Remir, and heard 
from « the Opinion or Advice of the Lords delivered by the Lord Preſident, that, as Parties have no legal 
20m Jan- 1759+ « Title or Privilege to name or chuſe Commiſſioners for taking each others Proof, in the preſent Caſe'ic 
the Lord Ordi- « appeared moſt expedient for avoiding ſome of the Inconveniencies alledged in the Petition, that there 
Fifth Interlocy- ** ſhould be no Commiſſioners named by the Parties in this Cauſe : And having heard Parties Procurators 
tor appealed 4 thereon, the ſaid Lord Ordinary, before Anſwer, allows the Purſuer to ane prout de jure, that 
Ro « Charles Cajetan Count Leſlie, Antonius Count Leſſie, and the hail: other Defenders (excepting Captain 
& Jobn Grant, the Purſuer's 5 Father) were born in foreign Parts, out-with his Majeſty's 
« Allegiance; and alſo, that the ſaid Charles Cajetan Count Leſlie, and the hail other Perſons, Defenders, 
« called in this Proceſs (excepting: Antonius Count Leſlie) are Papiſts, and profeſs the Romiſb Religion, 
and all other Facts and Circumſtances relative thereto, and allowed the Defenders a conjunct Probation 
tt thereanent if they ſhall think fit, and gives and grants full Power, Warrant, and Commiſſion to both 
Parties for proving to the Effect aforetaid, and that at Leuchtenberg, Chamb, Ratiſhon, Gratz, Gorlitz, 
« Prieberg, Landſbut, Schweidnit, Erfurd, Lewarden, Vienna, Venice, Trieſte, Hague, Rotterdam, Amſter- 
* dam, Gertrudenberg, Cieſingue, alias Fluſhing, London, Dublin, Edinburgh, Aberdeen, Old Aberdeen. 
« Mill of Pitcaple, Kinmundie, Elgin and Irvin, and that any lawful Day or Days betwixt ' and 
e the 24th Day of June next to come, the Governors, "Deputy-Governors, or any one of the Magiſtrates 
e or civil Judges in the ſeveral Towns or Places beyond Sea reſpectively above- named, where this Com- 
te miſſion may be executed, to be Commiſſioners for taking tHe ſaid Proofs, which Governors or Judges, 
« who ſhall be applied to, by, or on Behalf of either of the Parties in this Cauſe, are hereby requeſted to 
« accept of and execute this Commiſſion ex comitare, ' and for the Furtherance of Juſtice; and to any one 
&« of the Juſtices of his Majeſty's Peace of the Cities of London and Dublin, for taking the Proof at theſe 
% Places, and to the Sheriffs, Deputes, or Subſtirutes, or any of his Majeſty's Juſtices of the Peace for 
de the ſeveral Shires in Scotland, where the Commiſſion may happen to be executed, each Party intimatin 
< to the other, or to their Doers at Edinburgh, the Time they ate to begin to lead their reſpective Proofs 
at the Places above named Forth of Scotland, and that fix weeks at leaſt before taking the ſaid Proofs, 
and fourteen Days at leaſt before leading any Proofs at the Places above named in Scotland, and recom- 
« mends to the Commiſſioners accepting, and who ſhall be * in executing this Commiſſion in foreign 
« Parts, to grant or apply for and obtain all proper and neceſſary legal Compulſitors for making the 
« Witneſſes compear before them, as to them ſhall ſeem expedient and neceſſary. To be reported the ſaid 
„ 24th Day of June next to come, and grants Warrant for Letters of Diligence, at either Party's Inſtance, 
„ acainſt Havers and Witneſſes reſiding in Scotland, for compearing and deponing before the Commiſſioners 
to the ſame Day, but ſuperſedes extracting the Commiſſion hereby granted for taking the Proof at any 
e of the Places abroad, and without the Dominions of Great Britain to the 7th Day of February next, 
© without Prejudice, nevertheleſs, to the Purſuer (Reſpondent) to take an Extract of the Commiſſion 
<« hereby granted for leading the Proof to be adduced by him within the Dominions of Great Britain in 
the common and ordinary Way allowed by the Forms of Court.“ | 2 
The Appellant preferred a freſh Repreſentation to the Lord Ordinary, and the Cauſe having thereon 
been again heard before his Lordſhip, it was offered on the Part of the Reſpondent, in order to accom- 
modate the Appellant, That the Reſpondent ſhould leave at the General Poſt-Office in every one of the 
Places where he ſhould lead Proofs abroad a Letter directed to the Appellants, or thrir Agents, con- 
raining the Names of the Judges before whom, and the Names of the Houſes where ſuch Proofs were 
to be led : Upon adviſing which Repreſentation, with Anſwers thereto, and the Debate in which the 
6th Feb, 1759, aforeſaid Offer was made, the Lord Ordinary, by Interlocutor of this Date, Found that the Purſuec 


Interlocutor vt (6 


wn grey a (Reſpondent) before leading his Proof at any of the Places abroad, and without the Dominions of 


nary. <« Great Britain, where a Proof is appointed to be taken by the former Interlocutors, ſhall be obliged to 
Sixth Intertocu- make Intimation to the Defenders, or their Doers, of the Names of the Governors, Judges or Ma- 
from, <« giſtrates in each of theſe Places before whom the Proof is to be taken, and of the Houſe or Place in 


„each 
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each of theſe Towns and Cities reſpective, where ſuch Proof is to be taken, by leaving in the Gene- 


, ** ral Poſt-Houſe of each of theſe Towns or Cities a Letter directed to the Defenders Charles Cajetan 


Sth Mar.1759. 
Interlocutor of 


Count Laie, Leopoldus Count Laſie, Antonius Count Leſtie, or either of them, or their Agents or 
Doers, containing the Name of the Governor, Judge or Magiſtrate, before whom the Proof is to be 


« taken, and the Houſe or Place in the ſaid Town or City where the ſaid Proof is to be taken, and which 
« Letter is to be put in the General Poſt.Office of each of the Towns or Cities reſpective, where Proof 
* 18 to be taken, forty- eight Hours at leaſt before leading any Proof at theſe Places reſpeFive ; and re- 
* fuſes the Deſire of the Repreſentation as to the haill other Points thereof in reſpect of the Anſwers, and 
„ adhered to his former Interlocutors.” | 

The Appellanc Count Antonius Leſlie, however, preferred a Petition to the whole Lords, complaining 
of theſe Interlocutors of the Lord Ordinary, and inſiſted upon a Point quite new in the Cauſe, viz. that 
the Reſpondent had no Title to maintain the preſent Action z for, that ſuppoſing the Appellant and all 
the other Defenders were Aliens, and conſequently incapable to take, hold, or enjoy Lands or Heretages 
in Scotland, every Advantage accruing from that Alienage belonged to the Sovereign jure eſcbetæ: And 
the Specification of this general Plea was thus; ff, That the Appellant Count Antonius his Title to the 
Eſtate of Balgubain was not by Succeſſion but by Purchaſe. 24ly, That, ſuppoſing it were by Suaceſſion, 
the Eſtate would not thereby fall to the Reſpondent, but would belong to the Crown jure eſcbetæ. And, 
3dly, That the Crown's Right jure eſcbetæ does, in a more particular Manner, take Place in the Caſe of 
a Purchaſe; for, that ſuppoſing the Alien incapable to take or hold for his own Benefit and Advantage, 
he can both take and hold for Behoof of the Crown, and, until the Crown claims the Benefit of the Eſ- 
cheat, is Truſtee for the Crown, And, therefore, prayed their Lordſhips to find that the Reſpondent 
had no Right, Title or Intereſt to maintain this Action: That the Right Fom the ſuppoſed Alienage be- 
longs to the Crown, and therefore that the Crown ought at leaſt to be made a Party to the Suit, and, in 
the mean Time, till that Queſtion ſhould be determined, to ſtop extracting the Acts and Commiſſion 
awarded by the Lord Ordinary for taking the Proof in ſo many Parts both foreign and domeſtick. 

To this Petition the Reſpondent pur in Anſwers, wherein it was argued for the Reſpondent, That the 
Appellant, according to the Law of Scotland. took and held this Eſtate by Succeſſion as an Heir of Entail, 
and that it had been ſo adjudged in the former Proceedings in this Cauſe, in which the Court found that 
the Clauſe of the Entail, upon which the Appellant's Right to the Eſtate was founded, imported a De- 
volu:ion of Succeſſion ; which Judgment was one of thoſe affirmed upon the former Appeal---That, by 
the Law of Scotland, in the Caſe ot Alienage, the next in Degree of Propinquity is the /eg:timus Heres 
intitled to be ſerved upon the Brieve of Mortanceſtry. 


« The Lords having adviſed this Petition with the Anſwers, adhered to the Lord Ordinary's Inter- 


the whole Lords locutor, and refuſed the Deſite of the Petition, and allowed the Act to be extracted.“ 


Seventh Interlo- The A 


cutor appealed 
from, 


ppellants have thought proper to bring an Appeal, complaining of the ſeveral [nterlocutors 
of the 8th, 20th, and 22d December 1758, 16th and 2oth January 1759, 16th February 1759, and 8th 
March 1759 ; but the Reſpondent humbly apprehends that the ſaid Interlocutors are agreeable to Law 


and Juſtice, and therefore hopes the ſame will be affirmed, and the Appeal diſmiſſed with Coſts for the 


II. As to the Interlocutors ir che 


following among other . 
: 8 , , 
. 5 W Fa 2 2 
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IJ. As ta the Iherlocuror Uebe TTT Ä : | | 
I be Reſpondent's Brieve'is for ſcrvifig him neareſt laful Heir of the reformed Religion, and 
| the Appellant's taking the Fgrmulaz tho” it purged him of Popery, did not determine the other 
„Point which was t of Enrliry; under the;Brieye, viz. Whether he'or the Reſpon- 
dent was the neaelt th being ſuppoſtd Proteſtants—And as to the other 


Objection againſt ope pvplous to he daſt Degree, and was ſo held by 
| . * 3 a 07 . 2 
By the Law of Scotlanq an Ah ot hold a Land«Effats; and, upon a Suc- 


the Court below, who are to de Forms of their og Proceedings. 
next in Bod, as the propinguior Hæres, who 


ing's Brieve being qui eſt legilimus & propinquior 
Heres. O — 3 


- 


III. The Interlocutors, complained of by the preſerit Appeal, were pronounced in obedience to the 


a " % make ſuch Proofs as were competent to them by Law.” And the Spirit and Intention of the 


Objefion. The Appellants Title is not by Succeſſion or Deſcent, but by Purchaſe, viz. by the Re- 


_ - demption from his Father Count Charles Cajetan, in Purſuance of the Power in the Entail; +- 


And, ſuppoſing the Law to be, that an Alien cannot ſucceed, he may purchaſe and take 
for the Benefit of the Crown, | | 


Anſ. There is no ſuch Diſtinction known in the Law of Scotland between the Caſe of Purchaſe and 
Succeſſion. —But if there were, the Appellant's Right is by Succeſſion, only as an Heir of 
Entail; the Clauſe of the Entail alluded to importing a Devolution of Succeſſion, as has 


already been adjudged by an Interlocutor of the Court of Seſſion, which was affirmed on 
the laſt Appeal. 


C. YoRKE. 
R. MACKINTOSH. 
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